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 1 THE COURT:  Good afternoon, everyone.

 2 MS. ZELDIN:  Good afternoon, Your

 3 Honor.  Thank you so much for indulging me in a couple

 4 of introductions.  This morning I have with me

 5 James Notis.

 6 THE COURT:  Good afternoon, Mr. Notis.

 7 MS. ZELDIN:  Mr. Obstfeld and

 8 Judith Spanier.

 9 THE COURT:  Good afternoon.

10 MS. ZELDIN:  Mr. Notis will be making

11 the argument on behalf of the plaintiffs.

12 THE COURT:  Mr. Walsh, how are you

13 today?

14 MR. WALSH:  I rise simply to introduce

15 lead counsel for the special committee, Gregory P.

16 Joseph, of the Gregory P. Joseph Law Offices, and also

17 seated at counsel table is Madeleine Cag of his

18 office.

19 THE COURT:  Good afternoon.

20 MR. WALSH:  Mr. Joseph has been

21 admitted pro hac vice and he'll be making the argument

22 on behalf of the special litigation committee.

23 THE COURT:  Thank you.  Welcome

24 everyone.
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 1 Mr. Lessner, Mr. Sparks, you have

 2 anyone you want to introduce or should we get

 3 underway?

 4 MR. LESSNER:  We introduce

 5 Adam Offenhartz, who is from the office of Gibson Dunn

 6 & Crutcher, representing certain of the defendants.

 7 THE COURT:  Good afternoon.

 8 Mr. Notis, I think that's your cue,

 9 then.  Actually, Mr. Joseph, you get to lead off.

10 MR. JOSEPH:  Thank you, Your Honor.

11 Gregory Joseph for the special litigation committee.

12 Your Honor, we find ourselves in a

13 somewhat unusual circumstance, at least in my

14 experience.  The Primedia special litigation committee

15 was created to address, to investigate and determine

16 how to proceed with claims asserted by the plaintiffs

17 in their complaint, which became the second amended

18 complaint.  The special litigation committee did that.

19 It met 23 times formally.  It had 21 interviews, which

20 were attended either by both of the committee members,

21 14 of them, or seven were attended by one.  It

22 reviewed, through counsel, 140,000 documents.  And

23 these committee members reviewed boxes of documents

24 themselves that we selected because they took this
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 1 seriously as an asset of this company to look at.  We

 2 invited the plaintiffs, when we found problems with

 3 their claims, to assist us with those problems.

 4 We now find ourselves in a situation

 5 in which the independence of the directors is not

 6 challenged.  And as to the asserted claims, the

 7 reasonableness and good faith of their investigation

 8 is not challenged, nor is it challenged that yielded a

 9 reasonable basis for their conclusions.  Instead

10 they're being attacked with respect to three claims

11 which are not asserted in the complaint.  One was

12 raised on January 18th of 2008, a week after we had

13 gone through with the plaintiffs our preliminary

14 conclusions and asked them for assistance, if there

15 was some way to deal with the statute and other issues

16 we'd identified, and that is the Brophy claim relating

17 to the May 21, 2002 KKR memo.

18 Two others were not raised until after

19 we had made this motion, a year and a half later,

20 first raised in the briefing on this motion and in the

21 third amended complaint.  And that is the second

22 Brophy claim relating to the September 26th, 2002

23 minutes -- minutes which they had months before the

24 committee was even created -- and the claim that KKR
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 1 was contractually limited by agreement with Primedia

 2 to purchase only $50 million in preferred stock.

 3 Again, based on new documents, no new evidence, but a

 4 consent which they had prior to the time they filed

 5 the second amended complaint because it's identified.

 6 I'm going to address the merits of

 7 these claims --

 8 THE COURT:  Let me stop you there.  I

 9 think, under the second Brophy claim, is the

10 American Baby claim you were talking about?

11 MR. JOSEPH:  Yes.

12 THE COURT:  And the third claim is the

13 50 million-dollar implied contract concept?

14 MR. JOSEPH:  Yes, Your Honor.

15 I want to address each of these three

16 on the merits.  I'm not going to spend much time on

17 the laches and statute of limitations.  But before I

18 begin, it's our understanding of Delaware law, under

19 Kaplan against Wyatt, that it's not appropriate for

20 plaintiffs, who have been invited to lie and wait

21 until after an investigation is concluded and then to

22 attack the thoroughness of the investigation regarding

23 claims they did not assert and theories they did not

24 assert.  We believe that that is foreclosed by Kaplan
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 1 against Wyatt.  

 2 I'm going to turn to these particular

 3 claims.  But I don't want that to be seen to be any

 4 recession from that position, if we find it unfair and

 5 inappropriate, because we could have spent all the

 6 time in the world on other claims had they identified

 7 them for us.

 8 THE COURT:  The three buckets are a

 9 little different.  The May 21 Brophy claim, you all

10 seemed to have recognized that and done your best to

11 investigate that.

12 The second and third strike me as a

13 more plausible case for the type of argument you're

14 making.  Yes?

15 MR. JOSEPH:  Agreed, Your Honor.  I

16 would just say, on the first one -- I'm going to go

17 through the record, which I think completely dispels

18 that claim.  At some point you make a judgment as to

19 whether or not they're asserting a claim or not.  And

20 we could have had further expert elucidation of that,

21 had we thought there was going to be a Brophy claim,

22 as opposed to a corporate opportunity claim, which

23 they clearly were making.  They would say, "Well, they

24 had to have the May 21 memo to be able to do it."  I
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 1 intend to go through and explain why that isn't the

 2 case.

 3 THE COURT:  The tension with that is

 4 that it's a little bit contrary to your pitch that you

 5 really thought this was a corporate asset.

 6 MR. JOSEPH:  That's true.

 7 THE COURT:  If you're thinking of this

 8 as a corporate asset, then the May Brophy claim is one

 9 that's really front and center for you, which is part

10 of the reason why you were aware of it and talk about

11 it in your briefing and talk about it in your report.

12 So I think that that's one where I think the idea that

13 the plaintiffs have to put up or shut up is a little

14 weaker.

15 MR. JOSEPH:  I accept that.  I don't

16 disagree with that at all.  It's just it's a little

17 disconcerting that they had the memo from

18 September 7th on -- for 5 months -- and didn't raise

19 it.  I'm going to turn directly, then, to the first

20 issue, which is an issue you raised in the Pfeiffer

21 case, and, that is, if you're talking about insider

22 trading, what you're talking about is what is the harm

23 to the company.

24 Now, Your Honor pointed out in the
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 1 order granting leave to amend that really it's another

 2 label for the corporate opportunity claim.  They don't

 3 challenge the conclusion of the committee on a

 4 corporate opportunity claim that there was no

 5 opportunity that was usurped, because the company was

 6 financially unable to do it.  So we would start with

 7 the premise, which I was going to get to third -- but

 8 when you look at the resources, it's important to

 9 devote to it -- what are the potential damages when

10 there's no cognizable harm?  Let me explain what our

11 thinking is in connection with the May 21 memo.

12 We're on May 2002, and focus on what

13 is going on then and what is said in the memo.

14 May 21, 2002, this company is in free fall.  They lost

15 $1.1 billion in 2001.  They were in route to losing

16 $99 million in 2002.  The plaintiffs say that the memo

17 reflected the thought that in the second quarter the

18 company expected to do better than anticipated.

19 That's true.  "Better than anticipated" meant it lost

20 $179 million.  It didn't lose, say, $185 million, or

21 what that number otherwise would have been.  So while

22 it is marginally better for the quarter, it also is

23 marginally worse for the year.  And that's reflected

24 at page two of that KKR memo, which is Exhibit G-33.

CHANCERY COURT REPORTERS



    10

 1 On page two it specifically points out

 2 that, if you go on an apples-to-apples basis -- it's

 3 beneath the second grid.

 4 THE COURT:  I've got it.

 5 MR. JOSEPH:  It says, excluding the

 6 unbudgeted items -- excuse me.  I'm sorry, it's under

 7 the first grid.  "Excluding the unbudgeted benefits of

 8 the bonus accrual reversal on the reduced divesture

 9 assumption, the company's revised cash EBITDA on an

10 apples-to-apples basis with budget is 250 million,

11 260 million minus 11 million, representing a decline

12 of $5 million in budget."

13 So while it showed a marginal increase

14 in EBITDA for the quarter, it showed a marginal

15 decrease in EBITDA for the year.

16 Your Honor said an extreme departure

17 from projections.  That was the test in Pfeiffer.

18 That is not what this memo reflects.  But let me also

19 talk more about where we are in context.  It's not

20 only that the memo is saying, well, instead of losing

21 179 million, we might lose instead of 185,

22 179 million.  It's not clear because for the year they

23 were going to be down.  There was substantial doubt

24 this company was going to survive.  We put in a Sunday
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 1 New York Times article, which is Exhibit B-26, which

 2 quotes an analyst from Alex. Brown specifically saying

 3 the company is walking a very fine line in terms of

 4 financial viability.

 5 During that quarter the common stock

 6 fell 60 percent, from $3.22 to $1.22 in that quarter.

 7 CMRA, which is one of the two financial experts we

 8 retained, pointed out that the preferred shareholders,

 9 before the exchange is dried up, were actually going

10 to exchange preferred shares for inflated common

11 prices, just to get an avenue to get out.  People were

12 fleeing this company.

13 THE COURT:  That's one of the reasons

14 why it's nice to have these private meetings with

15 management; right?  You're not just dealing with the

16 public information.  I mean, KKR is getting these

17 private meetings with management.  That's what's nice

18 about that; right?

19 MR. JOSEPH:  That's true, Your Honor.

20 The information -- if you look at that memo, all

21 they're assuming, at the end of the memo on page two,

22 is we're optimistic that the company can meet

23 expectations for the year.  That's all that it says at

24 page two.  So that it's only operating, at the end of
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 1 the day, that the company will do what it has said to

 2 do, which is presumably the information that's out in

 3 the marketplace.  It's also no secret that they have

 4 this.  That March 24, 2002 New York Times article

 5 specifically says that the captive consulting firm of

 6 KKR is in there going through all the numbers.  So

 7 there's no question that KKR is in there, which is one

 8 of the reasons we get to the laches and the statute of

 9 limitations later.

10 But there's no question that this

11 company was in serious distress in the second quarter.

12 THE COURT:  It is understood, though,

13 that these meetings that are referred to in the

14 memorandum -- for example, under 2002 outlook, "In our

15 recent meetings with business units where we received

16 the reforecast."  It's at the bottom of the first

17 page.  Those are private meetings between the company

18 and KKR; right?

19 MR. JOSEPH:  That's correct, Your

20 Honor.  We operated on the assumption that they had

21 nonpublic information.  The question is, was it

22 material?  That's really the only question we raised

23 as to that issue, and that it isn't material for the

24 fact that it's not showing any extreme departure from
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 1 any of the statements that the company has publicly

 2 made.  The company is in severe distress.  Moody's and

 3 S&P have both put it on negative outlook.

 4 What this memo says -- this is six

 5 weeks before anybody purchases any stock at KKR -- it

 6 says they're going to do a little better for the

 7 quarter.  They're going to do worse for the year.  The

 8 theory of the plaintiffs' is not that they're going to

 9 sell out at the end of the quarter, when the price

10 theoretically would go up.  It did not.  And we'll

11 come back to that.  But they were going to hold for

12 the long-term for redemption.  So there's no

13 motivation on their part to try to get in and get out

14 quickly on this.  They're in there for the long haul

15 with the company.

16 The material that -- the question is,

17 is it material, then, that KKR, based on these

18 meetings with the company, knew that for the quarter

19 EBITDA was expected to be somewhat better, and for the

20 year somewhat worse, 2 percent, a marginal amount.  Is

21 that material information that they could have been

22 trading on?

23 The principal objective basis that the

24 committee looked at was that the preferred stock price
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 1 did not move once this material information that the

 2 plaintiffs would say was disclosed.

 3 Now, Professor Jarrell in paragraph 44

 4 of his report specifically concludes, after going

 5 through his investigation, that the preferred shares

 6 responded in an economically logical manner to news

 7 stories about Primedia's credit ratings, asset sales

 8 and earnings performance.  So we have uncontested

 9 expert evidence that the market for the preferred

10 shares is responding in an economically logical manner

11 to earnings announcements and there is no movement

12 once this announcement is made.

13 The announcement that's made is

14 similar to what is stated in the May 21 memo.  And

15 that is the principal objective basis for the

16 conclusion that, in fact, this was not material

17 nonpublic information.

18 The company -- excuse me -- the SLC

19 noted that the company, during this period of time,

20 having lost 60 percent of the common stock value in

21 the first quarter, was in the second quarter trading

22 below a dollar on six days in July and seven days in

23 August.  So its survival was seriously in question.

24 The market was not changing its position on this.  And
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 1 even the KKR memo does not accept the company's

 2 projections.  It discounts the 250 million-dollar

 3 projection -- the 227 million.  It's doing its own

 4 analysis.

 5 THE COURT:  Talk to me about the

 6 second paragraph on page five, because that's a part

 7 where you can say, after the fact, you know, we really

 8 didn't think it was that big a deal.  But when they

 9 list the basis for their investment thesis, one of the

10 things is their increased comfort level in the company

11 achieving street guidance.  Yeah, it's softer, but

12 it's, "They talked to these guys and, based on these

13 private conversations they have had, they actually

14 believe them."  That's a factor that they themselves

15 list as a key factor.

16 And, you know, the time frame.  Again,

17 it's in the next paragraph.  They believe that over

18 the next few months they're going to have this window,

19 consistent with no purchases happening in the

20 immediate future -- not until June -- but they're

21 trying to get in low because they understand that the

22 market doesn't get this.  How do you deal with those

23 two paragraphs?

24 MR. JOSEPH:  Your Honor, the first

CHANCERY COURT REPORTERS



    16

 1 item in that investment thesis is increased comfort in

 2 the company's achieving street guidance.  That means

 3 it's operating on the same thesis as the market that's

 4 hearing the street guidance.  KKR clearly is an

 5 insider and it's known to be an insider.  In fact, if

 6 one wanted to bring an insider trading claim, one

 7 didn't have to see this memo to do that.  One knew in

 8 2002 that it had not only people on the board, but it

 9 had Capstone Consulting going over the books, and it

10 knew that twice during the period the earnings were

11 higher than projected.

12 THE COURT:  That's a really great

13 argument for defendants to make when they're trying to

14 invoke the statute of limitations.  But the argument I

15 hear from defendants, as soon as that claim is

16 brought, is that in fact you cannot present from the

17 fact that people were on the board, or had a

18 consultant involved, that any of this information was

19 getting back to the people who were trading.

20 MR. JOSEPH:  I'm only saying, in terms

21 of the ability to bring the claim, there wouldn't be a

22 9(e) claim they would be satisfying.  They would be

23 able to bring the claim and do discovery.  I agree.

24 That wouldn't ultimately prove it, but it would permit
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 1 the claim to be brought.

 2 Ultimately, when this information is

 3 disclosed, it does change nothing and the company's

 4 continuing to spiral downward.  The only thing it

 5 ultimately saves the company is it has announced these

 6 asset sales months in advance.  It announced asset

 7 sales beginning in September 2001, and it announced

 8 throughout 2002 that American Baby and others were on

 9 the market.  That it's finally able to consummate some

10 of these sales.  That's the reason that the stock

11 price finally recovers toward the end of the year.

12 I cannot say that they didn't have

13 nonpublic information.  But we have a market, which

14 the only expert has said is operating in an

15 economically rational way and it's not seeing that

16 this makes any difference.  That's because there's

17 $1.9 million in debt outstanding.  And whether or not

18 it achieves guidance for a quarter doesn't change the

19 position of a preferred stockholder.  They have

20 enormous exposure to this company.  That's why many of

21 them are willing to get out because they don't want to

22 take the risk.  This was a risky investment.  It's

23 certainly true, in hindsight, it turned out to be

24 correct.  But was it material because they were
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 1 comfortable with the information that they received?

 2 THE COURT:  How much did Bae buy?  In

 3 his interview memo he says he bought along with.  He

 4 put his own money into the preferred.  And that's a

 5 good thing, because that's how you sell an investment

 6 to the KKR investment committee, is you show that

 7 you're behind it yourself.  How much did he buy?

 8 MR. JOSEPH:  Your Honor, in the

 9 interviews we got the percentage.  They had a certain

10 amount.  Everybody in KKR was required to invest

11 alongside the company.  I don't have a specific number

12 for Mr. Bae in mind.

13 THE COURT:  And what about Golkin?  I

14 couldn't tell from his memo what his deal was.  Did he

15 buy, too?

16 MR. JOSEPH:  Everybody has to buy.

17 Everybody that was advocating an investment has to be

18 in the investment.  So they all did.  In fact, I know

19 the Golkin memo and the Bae memo identify their

20 investments in these funds as well.

21 THE COURT:  Right.  I get being part

22 of the fund and I get essentially being part of the

23 fund benefits from the 1996 fund.  But what I wasn't

24 understanding was how much they bought for their own
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 1 pocket.

 2 MR. JOSEPH:  The KKR Associates fund

 3 is the executives' fund, as I understand it, from the

 4 investigation.  So I believe that the evidence was

 5 40 percent of the common was owned by the 96 fund and

 6 20 percent was owned by the KKR Associates fund.

 7 THE COURT:  We may be talking past

 8 each other.  What I understood is, in addition to the

 9 96 fund, in addition to the Associates fund, that

10 these guys -- Bae himself put a personal trade in for

11 the preferred alongside --

12 MR. JOSEPH:  I believe that not to be

13 correct -- that they did it in their own names.  I

14 believe it all goes in as part of the fund.  Perhaps

15 KKR counsel can be more specific.  It's just been two

16 and a half years since we interviewed Mr. Bae.  I

17 apologize.  It's been too long, and I didn't have wit

18 enough to look at that particular issue before we got

19 started today.

20 THE COURT:  Fair enough.

21 MR. JOSEPH:  Your Honor, as we -- at

22 the end of the day, what the SLC was looking at was

23 whether it was material -- this information was

24 material.  It's coming from a company whose survival
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 1 is in doubt.  It says a quarter is going to be

 2 marginally better, a.  Year is going to be marginally

 3 worse.  KKR discounts this.  It ultimately comes to

 4 the conclusion that it accepts the same guidance that

 5 is out on the street for the market to be purchasing

 6 from as well.

 7 And when the market -- when the

 8 information corrected, it didn't affect the market.

 9 Your Honor, that, we think, carries the burden of

10 reasonableness.

11 At the end of the day, what are we

12 going to end up with here?  If this proceeds, the

13 company has major indemnification obligations for all

14 the defendants.

15 THE COURT:  All the individuals;

16 correct?

17 MR. JOSEPH:  Correct.

18 THE COURT:  But not KKR?

19 MR. JOSEPH:  No, just the individual

20 defendants.  That's correct.

21 Again, it's the individual defendants

22 who it will indemnify.  What is the harm to the

23 company?  There's a real question.  As a practical

24 matter, what is the benefit that's going to be
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 1 conferred on this company if this were to proceed?

 2 There's a separate scienter issue I

 3 want to allude to; that is, Professor Jarrell followed

 4 up on something that Vice Chancellor Lamb identified,

 5 and, that is, that KKR owns 60-plus percent of the

 6 common and less than 60 percent of the preferred.  So

 7 that any economic redistribution from the common to

 8 the preferred is not going to financially benefit KKR

 9 in the long term.  And they pled it -- not that there

10 was an intention to buy and sell the third parties,

11 but they pled it that the purpose was to be redeemed.

12 That -- this is paragraph 34 of the third amended

13 complaint.  So there's no economically rational

14 motivation for this.  And that's why we say that, at

15 the end of the day, this claim, even before you get to

16 timeliness issues, doesn't make sense to pursue.

17 THE COURT:  Yeah.  I read that part of

18 his report.  You know, that makes sense to me at the

19 redemption stage.  But when you're getting in in a low

20 bid, it didn't -- I didn't understand how the getting

21 in at a low basis -- which is effectively the way KKR

22 is alleged to have made its money in this deal -- how

23 that represented a reallocation of wealth from the

24 common side to the preferred.
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 1 MR. JOSEPH:  I agree.  It did not.

 2 The only way that the redistribution occurs is the

 3 only exit that's been alleged and the only exit

 4 strategy they had.  In their June 24th memo it was,

 5 "We'll just wait and be redeemed."  That would be the

 6 redistribution from the common to the preferred.

 7 THE COURT:  Look, I mean, you guys do

 8 an excellent job on the redemption angle.  It doesn't

 9 even seem like the plaintiffs are really challenging

10 that anymore.

11 You know, when I read the Jarrell

12 report, it did seem there was a little bit on one of

13 the preferred issuances.  Maybe you guys talk about

14 whether the price was off by a couple bucks or

15 something like that.  But I thought you all did a very

16 thorough job analyzing the exits.

17 MR. JOSEPH:  Then I guess the question

18 ultimately on that claim -- I'm going to put aside

19 timeliness.  The fact that there were Form 4s issued

20 on August 9th, September 10th, September 30th -- 5

21 sets of Form 4s, one 10-Q and one conference call, all

22 calling attention to the fact that KKR is buying, with

23 the press reporting that KKR is inside and knows

24 everything that is going on here, there was an ability
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 1 to bring this claim.

 2 Let me turn to the second claim, if I

 3 may -- the second Brophy claim -- which is the one

 4 based on the September 26th -- I don't want to rush

 5 off that.

 6 THE COURT:  I don't want you to rush

 7 off it.  You start out by telling me you're going to

 8 talk about quantum of damages, and then we never

 9 really got back to quantum of damages.

10 Isn't one of the things that could be

11 recovered -- this is a very thorough investigation.  I

12 mean, this has got to be like a 5 million to

13 10 million-dollar investigation.

14 MR. JOSEPH:  No, Your Honor.  I'm

15 afraid we don't charge nearly enough.  I'm guessing --

16 THE COURT:  I knew you had Jarrell in

17 there.

18 MR. JOSEPH:  We limited Jarrell to

19 145.  So he could not go above 145.  All in, it's got

20 to be, I'm sure, under 1.5.  We can come up with those

21 numbers.  I'm going to be shocked if it got that high.

22 THE COURT:  Then people ought to be

23 hiring you all the time because this is one of the

24 more efficient one of these that I encountered from a
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 1 New York shop.  I'm saying that as a practitioner.  I

 2 have yet had the pleasure of seeing many of these on

 3 the bench.

 4 MR. JOSEPH:  Let me turn to damages

 5 for a second because that really is the only damage.

 6 There's been no fine, no penalty, all the things we

 7 went through, which were identified in Pfeiffer kinds

 8 of damages.  You identified there's a possibility of

 9 disgorgement.  I can't say that could never happen.

10 If you're talking about harm to the company, there

11 really isn't harm to the company.

12 THE COURT:  Once the corporate

13 opportunity claim is shut down -- and I think you have

14 effectively shut it down -- the only place that

15 disgorgement seems to me to be in play is the

16 November -- I forget the exact date -- the first day

17 of November.

18 MR. JOSEPH:  November 5.  Let me just

19 address that one issue, because here's what we ended

20 up with on the corporate opportunity claim.  The board

21 had set a 5-dollar per share parameter, which was

22 reasonable because they had issued shares in August of

23 2001 at 4.70.  So, on December 19th of 2001, and then

24 again on May 16th of 2002, they reaffirmed they wanted
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 1 to keep that 5-dollar per share parameter, and that

 2 had simply disappeared by the end of June.

 3 Professor Jarrell points out that, by

 4 November -- it starts on October 16th.  Then, for

 5 about eight days, including November 5, it did exist

 6 again.  That's a $1.5 million trade.  And I don't know

 7 what the profit is on that.  Presumably it's in that

 8 area.  1.5, maybe 2 million.  Whatever it is.

 9 What we identified, then, we talked to

10 Matt Flynn, who was a highly credible person, a former

11 CFO who had no ongoing relationship with KKR, left the

12 company in 2006.  And we talked to McCurdy, the former

13 president who had been terminated in 2003.  And what

14 they said was -- McCurdy sent to Flynn an e-mail

15 saying, you know, "Are there any swaps available on

16 November 5th?"  And what Flynn said in his e-mails

17 was, "I'll look around and see."  He calls SSB and

18 Solomon, says we have a conflict.  You have to talk to

19 Bae.  Then Flynn doesn't remember what happens.

20 One of the problems with identifying a

21 claim in 2007 that occurred in 2002 is that everybody

22 doesn't remember what happened.  But he did say two

23 things: one is that every time they were in the market

24 KKR deferred.  That raises in my mind the second
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 1 point; that is, there's no evidence that there was an

 2 exchange available that day.  They were looking to see

 3 if there was an exchange available.  So there's no

 4 evidence that there actually was an exchange

 5 available.

 6 If you were going on the insider

 7 trading basis, perhaps there is something.  Although,

 8 even on that point, the second quarter Q is up because

 9 the conference call was October 31.  American Baby has

10 been announced on November 4th.  So there's no

11 information, I think, that does not in public at that

12 point that is material.

13 Certainly the fact that KKR has bought

14 over $70 million worth of securities is also in the

15 public domain at that point.  So the company at that

16 time was taking it as a positive to reassure the

17 market that they were not dying; that KKR, who

18 controls them, is investing money in them.  And that's

19 the way that Flynn and others -- again, unaffiliated

20 people.  We wanted to hear what people, who had no

21 stake in this, potentially had to say.  We're saying

22 that that actually was what people were interested

23 in -- that is, that they could say the stock may be

24 trading under a dollar but KKR is buying preferred
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 1 stock.  That was something that was some use to them,

 2 because under a dollar you get delisted from the New

 3 York Stock Exchange.  They had real issues in that

 4 summer.

 5 Of course, while it turned out well,

 6 it could have turned out badly.  Of course, we would

 7 have no lawsuit.  You know, hindsight is 20-20.

 8 Have I covered that sufficiently?

 9 THE COURT:  But at least on that

10 day -- I mean, Bae doesn't remember why he didn't get

11 back to anybody?

12 MR. JOSEPH:  Bae didn't have a

13 recollection of it.  The e-mail was that Bae said he

14 would call them back.  Bae did not recall what

15 happened, and Flynn did not recall what happened on

16 that particular day.  That's where we ended up.  We do

17 know that KKR purchased, and we know the company did

18 not, and we know the amount is a little over 1.5.  We

19 have the exact amount.  I think Exhibit B-24 is the

20 list of preferred stock purchases that gives the exact

21 amounts.

22 All right.  Are we okay on that?

23 THE COURT:  Yeah.  Why don't you go on

24 to American Baby.
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 1 MR. JOSEPH:  On American Baby, this

 2 one is based on one document, which is a set of board

 3 minutes on September 26th, 2002, which the plaintiffs

 4 had in their possession in February -- from February

 5 of 2007 on, and which then predates the creation of

 6 this special litigation committee by three months.

 7 They never asserted this claim.

 8 What the minutes say is that the board

 9 authorized the sale of American Baby for 115 million.

10 It didn't suggest it had a buyer at that point for

11 115 million.  It approved a sale and authorized

12 management to get that done.  It got done and was

13 announced on November 4th, at which point it was

14 publicly announced.

15 The plaintiffs learned nothing new,

16 other than outside the minutes, which they had for

17 over three years, and had for about two and a half

18 years before they brought this claim.  Our position,

19 before we get to the substantive point, is that

20 substantively, if laches means anything, it has to

21 mean they can't wait until we've concluded an

22 investigation, that their claims have precipitated,

23 without bringing to our attention this claim.

24 They say we must have thought of it.
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 1 Well, we didn't think of it.  They didn't think of it.

 2 Nobody thought of it.  The reason we didn't think of

 3 it is the federal securities laws require disclosure

 4 as soon as you've got material information there was

 5 no disclosure made.  So one thing that was not

 6 investigated was all of the negotiations on the

 7 American Baby sale.  That simply wasn't done.

 8 Of course, at the time they didn't

 9 raise it, we had two sets of experts who were

10 thoroughly versed in the fact surrounding the company

11 generally.  Substantively, this has the same problem

12 as the first insider trading claim, and, that is,

13 that, once this announcement was made, the preferred

14 stock didn't move.  Again, the only evidence here is

15 paragraph 44 of Jarrell, and, that is, we have

16 economically rational -- we have sophisticated people

17 that are purchasers of the preferred stock.  Well, we

18 don't have a complete list.  We know the names of the

19 people that were seen there, like Fidelity.  The

20 highest level of sophistication.  But before -- in

21 October KKR pays 36.2 percent for preferred stock.  On

22 November 5, the date after, KKR pays 34.7 percent.  A

23 lesser amount.  Again, it's sophisticated people that

24 own preferred stock saying, "Whatever this may do for
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 1 the common, the common may think finally we have some

 2 money around again."  It's doing nothing for the

 3 preferred position.  At the second quarter we're still

 4 $1.9 billion in debt.

 5 The last of the new claims is the

 6 contract claim and, that, Your Honor -- putting aside

 7 the untimeliness -- there's simply no support for it.

 8 Nobody -- we investigated this thoroughly because we

 9 wanted to know why nobody was paying attention that it

10 went over $50 million.  We asked people, "Did you

11 consider this to be a limit?"  And we have testimony

12 from Gibson Dunn, special counsel to the outside

13 directors, and from two outside directors, Greeniaus

14 and Feldberg, that nobody considered this to be a

15 limit.  It was a safe harbor, and that's all it was

16 intended to be.

17 There's also a factual problem with

18 the plaintiffs' claim, and, that is, in paragraphs 38,

19 and 102 of the third amended complaint, they allege

20 that the consideration was that, in return for the

21 consent, KKR would defer to Primedia.  The problem is,

22 we know that that agreement existed more than a week

23 before anybody was thinking about a consent.  Because,

24 by June 24th, we already have Mr. Flynn saying that

CHANCERY COURT REPORTERS



    31

 1 there was that agreement in place because that was

 2 when KKR started to indicate it was interested in

 3 buying.  But they said, "We'll always defer to you."

 4 It's not as if there's new

 5 consideration for this consent.  The fact is they

 6 already had that agreement, which was already being

 7 adhered to, because the company did make purchases,

 8 one.  But it was able to make purchases after

 9 June 24th through an exchange.

10 THE COURT:  My reaction to that was,

11 there really didn't need to be consideration for this

12 consent.  Essentially Primedia saying, "We're not

13 going to go after you.  We're not going to have a beef

14 with this, if you purchase up to amount."

15 The thing that I could envision -- and

16 it wasn't clear whether anybody -- it happened or not,

17 since there doesn't seem to be any deliberation on

18 this -- one could imagine that had directors actually

19 gotten together and talked they might have said

20 something like, "This is a thin market.  If things go

21 well, we would like the ability to do exchanges.  If

22 KKR goes in and suctions it all out, there won't be

23 anything even for us to possibly exchange, and

24 therefore we do want a 50 million-dollar cap.  So we
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 1 are only going to grant this waiver up to $50 million,

 2 as opposed to something open-ended that would allow

 3 KKR to essentially 'suck dry' the whole thing."

 4 You know, why isn't that, at least on

 5 a quasi summary judgment standard, a reasonable

 6 interpretation of what the consent was supposed to be?

 7 MR. JOSEPH:  Your Honor, I think the

 8 answer to that is, first, there was no need for the

 9 consent.  All the consent was was a waiver of a

10 corporate opportunity claim, and there was no

11 opportunity.  I don't think they're even challenging

12 that there was an opportunity.

13 So then the question is -- it's

14 speculative -- would KKR proceed without the consent?

15 Because the consent was something that resulted from a

16 conversation between Joe Bae and Beverly Chell and

17 said, "What should we do?"  She said, "Well, why don't

18 we get a consent?  We should have a consent."  It

19 wasn't as though that it was legally required for them

20 to make the purchases.  

21 The second answer to that, I think, is

22 that under Delaware law, the question is that the

23 corporate opportunity is measured at the time, and

24 there was no opportunity there and there wasn't an
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 1 opportunity throughout this period.  That is the way

 2 we thought about this claim once it was finally raised

 3 after the fact.

 4 Your Honor, I'm -- you've been very

 5 generous with your time, and I thank you.  We believe

 6 that this doesn't get beyond step one of Zapata

 7 because there's no question as to the reasonableness

 8 and good faith of the investigation that was done on

 9 the claims that were asserted, or that it produced a

10 reasonable basis for the results.  But if you go to

11 step two -- if you were to go to step two, we'd urge

12 the Court, given the situation, the quality of the

13 claims, the tenuousness of the claims, because the

14 claims are significantly dubious at best, there's not

15 a significant prospect of recovery, as we see it, in

16 any event, relative to the risks -- the

17 indemnification obligations are going to overwhelm the

18 amount involved -- that we would urge the Court to

19 agree that a dismissal is appropriate.

20 THE COURT:  Let me ask you this.  The

21 second step of Zapata is something that wasn't

22 discussed a lot in your papers.  But one of the things

23 that I think about arms length negotiators doing is

24 "have leverage, use leverage."  You know, you're --
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 1 KKR's private equity funds, they're sort of the uber

 2 example of that.  Even when those guys don't have

 3 leverage, they think they have leverage; right?  So

 4 they use leverage.

 5 If I were talking to a client about

 6 the trading claim against KKR, you know, why wouldn't

 7 I say to them, "Look, take a shot at it."  You know,

 8 you've got upside.  No downside.  If you're only going

 9 after KKR, no indemnification obligation.  So you

10 don't have that cost.  Maybe you get a ruling on a

11 motion to dismiss on statute of limitations.  Let's go

12 forward.  But even if you don't, can't you negotiate

13 something to get rid of that claim, since the

14 possibility of that is out there, and get something

15 for it instead of taking the nothing for it that the

16 committee would take?  That's the devil's advocate way

17 of putting it.

18 If what I'm supposed to do under the

19 second step of Zapata is really think, well, is this a

20 settlement that I would recommend to a client they

21 accept, putting myself in the corporation's shoes from

22 that standpoint.  Why would I take the nothing on the

23 Brophy claim versus KKR, when I at least have some

24 remote percentage shot of getting a something?
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 1 MR. JOSEPH:  Your Honor, it can't be

 2 cost free.  All of the evidence has to involve KKR

 3 people who are indemnified, therefore there's going to

 4 be a significant indemnification expense.  I'd also

 5 say that is a very practical approach, but it divorces

 6 the merit of the claim from the settlement value of

 7 the claim and, in fact, would be an inducement to

 8 strike suits.

 9 So I would think, on policy grounds,

10 that would not be an appropriate way to do it.  On

11 practical grounds, the directors of the KKR board are

12 the ones whose conduct will be attributed to KKR,

13 therefore all the discovery will be leveled against

14 them.  I don't know whether they're necessary parties.

15 They may be necessary parties.  I wouldn't speak to

16 Rule 19 of the Chancery rules.  I only know the

17 federal rules.  That would be a significant concern

18 also.

19 THE COURT:  It would at least suggest

20 that committees would look more towards settling, or

21 at least settling a claim like this, as opposed to

22 just dismissing it.  Try to get something for it like

23 a plaintiff would, as opposed to just saying, "Well,

24 you know, let's get rid of it."
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 1 MR. JOSEPH:  Your Honor, what you're

 2 saying is, then, that it is a proper office of the

 3 committee basically to say we want nuisance value.  We

 4 want to get your attorneys' fees.  We didn't view that

 5 to be the proper charge.  If that is the proper

 6 charge, then we failed in that because we didn't think

 7 that was the charge.  We thought our charge was to

 8 value this asset and, when we determined that the

 9 claims didn't have merit, to go no further.  Not to

10 say that there weren't efforts to try to get the

11 parties among themselves to settle the case.  We

12 didn't think it was appropriate for the committee

13 doing that.  If the committee is doing that, the

14 committee is going to be attacked for not having

15 settled the case for an appropriate amount and that

16 raises additional costs for the company.  There's no

17 good answer to that question.  I've done my best.

18 THE COURT:  Unless you get the

19 plaintiffs on board.  I hear you.  Look, it's a

20 different analysis, you know, as I looked -- I just

21 rechecked it.  Okay.  Assume that the number on -- the

22 number on the November purchase -- you were actually

23 right -- it's 1.5ish, and it gets redeemed for 1.4.

24 So, that's like three-ish, 2.9ish.
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 1 Assuming your investigation was

 2 five-ish, you know, seven, well, I wouldn't call that

 3 nuisance value.  I call it, "KKR, you engaged in

 4 behavior that was litigable, close to the line.  And

 5 assuming you've got defenses, that's great.  But the

 6 company's imposed some costs.  So you ought to have an

 7 interest in settling this."  I would view that as a

 8 different analysis than saying, you know, we're just

 9 here for strikes at nuisance.

10 MR. JOSEPH:  I agree with that.  Two

11 things I would say about that.  We did attempt to do

12 that.  We get the parties to settle the case

13 unsuccessfully.  The plaintiffs are not on board.

14 Secondly, by the time that trade is

15 made on November 5, all the information is public so

16 it devolves only to a corporate opportunity claim.

17 And I didn't have any evidence to support that claim.

18 THE COURT:  Great.  All right.  Thank

19 you, Mr. Joseph.  I appreciate your time.

20 Mr. Notis.

21 MR. NOTIS:  Thank you, Your Honor.

22 I'd like to focus on the insider trading claim which

23 most of the afternoon has been devoted to so far.  One

24 thing that's really extraordinary about this insider
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 1 trading claim is that May 21st memo.  If you look at

 2 these insider trading cases, they're almost all based

 3 on circumstantial evidence.  You look at the timing of

 4 when did the executive trade, the amount of the trade,

 5 is it suspicious and all that, and what information

 6 did he have.

 7 Here you have a document.  It's an

 8 advocacy document to go into these investment

 9 portfolio meetings, and they have to sell this to

10 these people as to why KKR should plunk down more

11 money to its already losing investment.  The document

12 says exactly why they're recommending it.  Your Honor

13 pointed to the end -- at the conclusion.  They list

14 three reasons why KKR should buy the preferred shares,

15 and the first one is the increased comfort level with

16 the company achieving street guidance.  Keep in mind

17 that, by this time, these weren't really forecasts.

18 They had sold the Q2 advertising it.  You leave the

19 realm of forecast and it becomes fact.  It's

20 historical.

21 And we don't -- we know eventually,

22 when they announced the Q2 results, that they were

23 higher.  And the SLC looks at it as -- they look at

24 materiality as the price of the preferreds didn't
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 1 move.  And I think that's the absolute wrong way to

 2 look at materiality here, for a few reasons.  One is

 3 these preferreds, they don't trade.  There's really no

 4 market for them.  There is no trading data at all for

 5 the F&H stock.  It was just not reported.

 6 For the D stock -- for the D

 7 preferred -- it was reported only on a weekly basis.

 8 And Professor Jarrell identified, through two

 9 different sources that had much different pricing,

10 that an average -- the difference between Bloomberg

11 and the FT source was, I think, a dollar 13 per share,

12 which the stock, if it is trading at $30, you're

13 talking about a 4 percent variance just in the

14 reported price of these things.  They only get them on

15 a weekly basis.

16 The way the materiality -- if you're

17 going to look at a movement in some security price,

18 you should look at the common stock.  Here the common

19 stock jumped 23 percent in response to the

20 better-than-expected financials.  And Primedia's CEO,

21 he acknowledged it was material.  He called it

22 dramatic.  That's the word he used to refer to the

23 improvement in EBITDA.  We achieved a dramatic

24 improvement in EBITDA.  That was before the stock ever
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 1 jumped.  This was in the announcement that caused the

 2 stock to jump.  We cite to the analyst's report from

 3 Credit Suisse noting that this was a material event,

 4 that they achieved higher than expected earnings.

 5 The other thing that's critical is

 6 that they have this memo where clearly the insiders of

 7 KKR, Mr. Bae and Mr. Golkin and the rest, are trying

 8 to sell KKR.  The rest of KKR, Mr. Kravis and

 9 Mr. Roberts, all Primedia directors on this

10 investment, is that they felt it was material.  They

11 listed it as the No. 1 reason to buy.  And the SLC

12 never asked -- never -- any of those individuals, "Why

13 did you buy the stock?"  They didn't confront them

14 with the document.

15 Mr. Golkin testified that the points

16 about beating the guidance, that was written by

17 Mr. Bae, or maybe Mr. Nelson, who testified as to

18 that.  And yet they have Mr. Bae's interview and they

19 never asked him.  So why -- so they never show him the

20 interview -- excuse me -- the document and say it says

21 you want to buy the stock based on No. 1, increased

22 comfort level in the company and achieving street

23 guidance.  Why was that important to you?  Was that

24 material to you?  Do you think that altered your total
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 1 knowledge about the company?  It's never asked.

 2 And this is exactly the type of they

 3 either don't ask, or they accept the testimony of

 4 these corporate insiders, without confronting them

 5 with documents that contradict those statements.  They

 6 have Mr. Kravis in an interview for less than half an

 7 hour.  Mr. Kravis can't remember the written consent,

 8 can't remember why he authorized buying the stock.  If

 9 you were in a deposition or questioning Mr. Kravis,

10 what's the first thing you do?  "Here's a memo you

11 received before you authorized the purchase of the

12 shares and here are the reasons listed.  Did you agree

13 with them or disagree with them?  Did you agree that

14 you should buy the stock, because Mr. Bae felt that

15 the company was going to meet or exceed its guidance

16 and that there was going to be downward pressure on

17 the price of the common and there was increased

18 optimism for the company's future prospect?"  They

19 never asked Mr. Roberts that.  These two were on the

20 portfolio and investment committee.  These aren't

21 committees that have 50 people on them that decides by

22 group.  These committees have four or five people.

23 These are small type committees, and they never asked

24 them anything about this memo.
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 1 THE COURT:  Look, I hear you.  I think

 2 the memo is a fairly concerning document.  Assume, for

 3 purposes of discussion, that there is a claim based on

 4 the memo:  Zapata.  It's not a motion to dismiss

 5 standard where you say is there a claim.  You say, is

 6 there a claim for what?  You know, did the special

 7 litigation committee make a reasonable decision in

 8 terms of how it dealt with this, acting in good faith,

 9 after a reasonable investigation?  And then is it a

10 decision that I independently, on the second step, can

11 be comfortable with?

12 Talk about the idea -- you know, I

13 think Mr. Joseph had a good point on the last part,

14 which is, if you back out the November purchase,

15 you're talking about a claim for a million and a half.

16 Why is this something that rationally a corporation

17 would want to go forward?

18 MR. NOTIS:  Well, if you isolate only

19 the November purchase, it was $3 million they had to

20 pay KKR.  Had they bought the shares themselves, they

21 would never have had to pay.  That's a $3 million

22 claim.

23 THE COURT:  Let's give you four and a

24 half.  Let's say it's 3 million for that, plus a
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 1 million and a half for the cost of the investigation.

 2 MR. NOTIS:  Right.  We were told the

 3 cost of the investigation was a lot higher than a

 4 million and a half dollars.

 5 THE COURT:  What's your number on

 6 that?

 7 MR. NOTIS:  We were told it was three

 8 and a half million.  That was over a year ago.  We're

 9 not told that by Mr. Gregory, in fairness.  We're told

10 that by counsel for Primedia.

11 THE COURT:  Well, they're probably

12 sending more bills than Mr. Gregory.  That may be the

13 other lawyers that show up at the interviews and all

14 that good stuff.

15 MR. NOTIS:  Look, the insider trading

16 claim is not a 3 million-dollar claim limited to

17 November 5th of 2002.  It's a 150 million-dollar claim

18 based on KKR's profits that it achieved from trading

19 on these shares.

20 THE COURT:  How do you get that?

21 Look, if that were --

22 MR. NOTIS:  Here's how you get there.

23 KKR -- Mr. Golkin can testify to this -- would not

24 have bought the shares had Primedia said no.  And
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 1 whether you talk about this written consent and you

 2 talk about whether -- if you have leverage, use

 3 leverage -- KKR, when Golkin said in the interview

 4 that KKR would not have bought the preferreds if

 5 Primedia says no.  So you have this situation with the

 6 written consent, where there's no deliberation on

 7 behalf of the Primedia board at all.

 8 And so you have these holes in the

 9 SLC's analysis of, well, what would have happened had

10 the board gotten together and been told that.  This

11 isn't just, "We can't go out and buy the shares now.

12 I know we want to buy them and maybe in a few months

13 we'll have the cash to do it."  But the board could

14 have considered how to safeguard Primedia's interest

15 against KKR's interest.  They could have told KKR a

16 variety of things.  You want to go buy the shares, use

17 sources other than the ones we've identified as

18 potential sellers of the shares because we know KKR

19 went out and bought out this company, K Capital, which

20 had been the source of the shares for Primedia.  They

21 could tell KKR, use a different broker than our broker

22 because we know, on November 5th, when Flynn was

23 trying to get in touch with the SSB broker, the SSB

24 broker wasn't calling back until he got the clear from
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 1 Bae.  We talk about it's a long time ago and people

 2 don't remember what happened.  They never asked

 3 Mr. Bae -- at least it's not in the interview notes --

 4 they never asked him any questions about

 5 November 5th of 2002.  This is typical of what the SLC

 6 does.  I guess, from their perspective, they weren't

 7 going to get an answer that would have squared with

 8 the conclusion that they were heading to.

 9 So they don't ask those questions of,

10 well, you got e-mails from Mr. Flynn.  We don't have

11 any e-mails responding to what Mr. Flynn and others at

12 Primedia had been sending you.  Did you talk to them?

13 What did you say?  Why not -- why didn't you say

14 anything?  What were the circumstances?  They never

15 even broached the subject.

16 THE COURT:  In fairness, an SLC

17 investigation is a human endeavor.  Perfection is not

18 attainable.

19 MR. NOTIS:  I understand that.  Well,

20 you've got a list of items.  And clearly

21 November 5th stood out because we know they were both

22 in the market these days.  They use this word in their

23 report about Primedia was just exploring, you know, to

24 buy the shares.  It wasn't exploring.  It was actively
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 1 trying to buy the shares and looking at a seller for a

 2 price.  How do you not ask Mr. Bae?  How do you not

 3 ask the other person in that conversation of what

 4 happened that day?  All they say in the end is, we

 5 can't figure out what happened.  But it's a small

 6 claim so we're not going to worry about it.

 7 Going back to the written consent.

 8 Here KKR, the controlling shareholder of this company,

 9 was asking its subsidiary -- asking Primedia to take

10 corporate action to waive -- or to essentially permit

11 KKR to buy up to $50 million worth of the preferreds.

12 It wasn't that KKR was going to do it with or without

13 you.  KKR's view was, if you say no, we're not going

14 to do it.

15 And there's no meeting of Primedia's

16 directors.  It just -- it's a fait accompli written

17 consent that's sent out.  The only testimony is

18 that -- the only thing in the interview notes is 

19 Chell believes she spoke with Feldberg about it, but

20 that's it.  And it's --

21 THE COURT:  I have to admit, I did not

22 have that same sense.  If I didn't, that's my fault.

23 I had the sense that this was a safe harbor type

24 thing, not a "what am I going to do if you guys pass
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 1 on it."  Can you direct me?

 2 MR. NOTIS:  I can point you to

 3 Mr. Golkin's notes.

 4 THE COURT:  Where do I go for that?

 5 MR. NOTIS:  It's Volume H of the

 6 exhibits of the SLC report.  You don't have the

 7 deposition exhibits.  At the bottom of page eight.

 8 THE COURT:  I only -- by the way,

 9 whoever gave me these depositions didn't give me

10 indexes with them.  Giving a deposition without an

11 index -- it's hard to find things without an index.

12 For those Delaware folks in the room, you know, I am

13 more than happy to carry the additional pages that

14 constitute the index to the depositions because it's

15 not a very useful document without the index.

16 Volume H?

17 MR. NOTIS:  Volume H, Tab 8.

18 THE COURT:  Okay.

19 MR. NOTIS:  It's the bottom of page

20 eight it says, "If the company had said don't do it,

21 KKR would not have purchased the preferred shares."

22 THE COURT:  I see that.

23 MR. NOTIS:  The company, they never

24 meant to consider it.  The controlling shareholder
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 1 asked them for this action.  This idea that it was a

 2 safe harbor, that doesn't seem to be -- it seems to

 3 be -- a safe harbor would imply I would do it with or

 4 without you, but we would like this safe harbor in

 5 case -- just because we want it.

 6 So Primedia had leverage here.  They

 7 were asking Primedia for action.  And Primedia just --

 8 they didn't do anything about it.

 9 THE COURT:  Now, translate that into a

10 claim for me, though, because that would be --

11 MR. NOTIS:  Well, clearly Primedia was

12 harmed by KKR going up and gobbling up these preferred

13 shares because Primedia had a plan.  KKR knew they had

14 a plan.  It was a set plan.  As soon as we sold some

15 assets, as soon as we got some cash, we're going to go

16 out and buy preferreds.  The same reasons that KKR

17 wanted to buy them because they're trading at 30 on

18 the dollar.  And Primedia wanted to reduce its debt

19 load, just like KKR said Primedia should reduce its

20 debt levels.

21 If Primedia knows, and once KKR buys

22 them and they're never going to be a seller at any

23 price other than liquidation price, then Primedia's

24 not going to buy them when Primedia has the cash in
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 1 about six months.  That's why Mr. Bae in his memo

 2 says, "The time to do this is now.  The time to do

 3 this is before they start selling the assets and

 4 before Primedia has cash and is able to enter the

 5 market and buy it themselves."

 6 THE COURT:  But doesn't this -- you

 7 should have said no claim, or you should have

 8 conditioned the KKR purchases on X, Y or Z claim.

 9 Isn't that a claim against the independent to execute

10 a consent, and isn't that, you know, you're trying to

11 tag guys who aren't interested who are protected by

12 102(b)(7)?  What I'm saying, I hear the angle.  How

13 does it get to something?

14 MR. NOTIS:  The guys who executed the

15 consent, the consent was provided by -- Miss Chell

16 works for Primedia and Primedia is owned by KKR.  So

17 she has allegiances to KKR.  She's the one who sends

18 it out as, "Here, sign this."  And so they're clearly

19 claims against people who are aligned with KKR.  KKR

20 directors signed it as well.  There's no question

21 about that.

22 The other thing is that the SLC just

23 never asked questions about this, you know, not

24 meeting to discuss the written consent.  It's the same
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 1 thing.  I haven't had a response, or was waiting to

 2 hear a response about why aren't they showing

 3 documents.  You go through these interview notes and

 4 they don't -- this is exactly what the Court found in

 5 London against Tyrell.  You're accepting these

 6 statements from witnesses when you know they're

 7 documents which contradict what you're saying.  Or to

 8 perhaps refresh your recollection, you can get

 9 something.  That's part of the good-faith

10 investigation.  It raises material questions as to

11 whether the SLC conducted an adequate investigation

12 here and acted in good faith.

13 They never asked Mr. Bae, Mr. Kravis

14 and Mr. Roberts about the insider information memo.

15 They asked Mr. Golkin about it.  Mr. Golkin gives this

16 kind of loosey-goosey: "I'm sure we would have gotten

17 legal advice about it."

18 They talk about the legal advice that

19 they got from Simpson Thacher and if they had

20 Mr. Horowitz from Simpson Thacher who gave the advice.

21 And never asked him about the advice.  Never asked the

22 question.  It's never there.  They had the insider

23 information memo.  Would this have changed your

24 advice?  Never asked him.  That's exactly -- you know,
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 1 witnesses' statements, when you have contrary

 2 information and not getting at it, not conducting the

 3 investigation that was required here.

 4 With respect to the limitation --

 5 50 million-dollar limitation -- I think it's quite

 6 similar.  They say, "Well, no one measured" -- I think

 7 they say -- "the quantum of the purchases in relation

 8 to the 50-million dollar limitation."  But we know

 9 that Miss Chell was provided an e-mail on

10 October 8th of 2002 saying that KKR just bought up to

11 $75 million in shares.  She clearly knew on

12 October 8th that they had bought 75 million.  She may

13 not have tied that into the 50 million-dollar number.

14 But, again, they never showed her the e-mail.  They

15 have her at the interview.  And she gives us, "Well, I

16 never knew about it.  I never knew about it.  I didn't

17 recall about the 50 million."  And you've got an

18 e-mail saying you did know about it on October 8th and

19 they don't show it to her.

20 I think this is clearly -- these are

21 all material facts that show that the Court can't

22 accept the SLC's judgment here, at least as to these

23 claims.

24 With respect to -- if I can move on to
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 1 the American Baby issue.  The American Baby, we didn't

 2 raise it at the time or back in, I guess, right before

 3 the work was entered.  And here's what we know about

 4 American Baby.  Was it KKR here?  They started buying

 5 the shares on July 8th of 2002.  Then they ended on

 6 August 8th of 2002.  And that was it.  You had weeks

 7 that went by where KKR didn't buy any stock.

 8 Then, on September 6th of 2002,

 9 there's a board meeting of Primedia where they

10 authorize the sale of American Baby.  It doesn't

11 seem -- if you read the notes -- excuse me -- the

12 minutes of the meeting, it doesn't seem that this was

13 just, "Well, go out and sell it for $150 million."

14 There seems to be something a little more concrete

15 than that.  It was not being sold to a public company.

16 It was being sold to a private buyer.  They authorized

17 the exact price that they eventually got.  They

18 authorized the board to -- excuse me -- the officers

19 to enter into any agreements necessary to effectuate

20 the sale at $150,000,000.  

21 What happens on September 26th, 2002,

22 after they authorize that sale?  KKR gears up the

23 machine and starts buying more of these preferreds.

24 Now, prior to that, when they ended
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 1 back on August 8th, they were still underneath the

 2 50 million-dollar limit.  I think by that point they

 3 spent about $35 million to acquire the preferred

 4 shares from July 8th to August 8th.  And on

 5 September 26th they start buying again.  Primedia

 6 authorized the sale at 115 million.  We know, from the

 7 June 24th memo from Mr. Bae to Mr. Golkin, that KKR's

 8 view was, "That we're going to use the proceeds of the

 9 sale or Primedia's going to use the proceeds of the

10 sale of American Baby to buy down the preferreds."

11 Okay?  That was before KKR started buying on July 8th.

12 So there's no public announcement.  KKR goes and they

13 start buying more preferreds, and they blow through

14 the 50 million-dollar limit and they buy close to

15 $75 million worth of the stock.

16 On November 4th, 2002 is when there

17 was a public announcement of American Baby.  There's

18 no question -- I thought I heard Mr. Joseph say that

19 the stock hadn't moved in response to the

20 November 2nd -- excuse me -- November 4th announcement

21 of the American Baby sale.  That's not accurate.

22 The stock -- the common stock jumped

23 15 percent in response to the American Baby sale.  I

24 think, in Mr. Jarrell's report, the preferred stock --
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 1 the D stock that he can get numbers on -- increased as

 2 well.  The thing about American Baby -- so they

 3 essentially double down is a way to look at it.  They

 4 bought 35 million up through August 8th.  They now

 5 know that American Baby is going to be sold.  They

 6 know the price it's going to be sold for and they

 7 double that on the investment.  They plunk down

 8 another, turned out to be $39 million in buying the

 9 preferreds.  The SLC -- we hadn't focused on it as an

10 insider trading claim until we got the May 21st memo.

11 They met with the SLC after they had

12 completed their investigation.  They had the

13 May 21st memo and said we looked into that.  Their

14 view was that, well, first, it was, are you sure

15 Brophy is still good law under Delaware because of

16 what we hear from defendants?  They said, well, even

17 if it is, then you've got a statute of limitations

18 problem because KKR filed timely Forms 4 and therefore

19 you want inquiry -- knowledge about any potential

20 insider trading claim.  And then they went forward a

21 couple weeks later and filed the report.

22 The American Baby claims -- they did

23 come later.  It's clearly a subset of the insider

24 trading that took place here.  There's certainly a
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 1 claim that -- on insider trading based on

 2 American Baby.

 3 In terms of materiality, Golkin

 4 testified American Baby was huge.  That was his words.

 5 They don't have any argument about receiving legal

 6 advice on trading after knowing about the

 7 American Baby sale.  None appears to be given.  All

 8 they have got is the statute of limitations argument.

 9 And the problem with the statute of

10 limitations argument is -- that's what they're arguing

11 essentially -- is that the mere fact of filing a

12 Form 4 -- a controlling shareholder filing a Form 4 at

13 some proximity to an earnings announcement that's

14 better than expected, or some other unexpected news,

15 puts a stockholder on inquiry notice of a potential

16 insider trading claim, absent any other facts.  It's

17 not a situation where, after the Form 4 some proxy

18 comes out and read in the proxy about, "Oh, we started

19 talking about this back in September."  And you can

20 look at the trading and say, "Oh, you bought late

21 September."  It's not that there's a press release

22 announcing the merger and saying we've been talking

23 about this or some other public report, which would

24 connect the timing of the knowledge of the event to
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 1 the sale.

 2 So with respect to American Baby, in

 3 particular, what they're saying is that merely the

 4 fact that KKR bought stock on September 26th of 2002,

 5 and Primedia made an announcement on November 4th of

 6 2002 of the sale of American Baby for $150 million --

 7 this huge announcement -- that you were on notice of a

 8 potential insider trading claim against KKR, with no

 9 other facts.  They don't cite any case to support that

10 proposition.  And I can tell you that I've seen 220

11 demands that have been rejected based on something as

12 slim as that.

13 THE COURT:  Yeah.  No.  Look, it's one

14 of those things that cuts both ways.  If the

15 defendants want to make this argument, it's going to

16 be a lot tougher to get 23.1 and 12(b)(6) dismissals.

17 You can't have this argument for statute of

18 limitations, and then turn around and say, "Oh, you

19 know, you can't presume anything for purposes of the

20 merits motion."

21 MR. NOTIS:  Well, again, that's their

22 hope for either not investigating some of the claims.

23 We don't have to because you were beyond the statute.

24 That was something that was rejected in the Sutherland
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 1 case.  You talk about whether the SLC did a good job

 2 in some claims and maybe fell short on others.  A case

 3 like Sutherland, where the Court said you did a great

 4 job investigating claims A, B, C, D, but you didn't

 5 investigate E,F,G and therefore I'm going to throw out

 6 the whole report and the whole recommendation.

 7 THE COURT:  Do I have to do that?

 8 MR. NOTIS:  Well, again, it was done

 9 in Sutherland.  It was done in London against Tyrell

10 where the Court said you didn't investigate some of

11 the smaller claims; and maybe if you did that it could

12 have shed some light on some of the bigger claims that

13 you were investigating.  I think, in the end, it's

14 their burden to show that the investigation was

15 reasonable and complete.

16 It's unfair for an SLC to put the

17 Court in a position, having to choose, "Well, here's

18 what we did.  A good job.  And here's where there may

19 have been problems.  So, you know, uphold our good

20 faith on this, even though we didn't act in good faith

21 on that."  It seems to me good faith is either up or

22 down.  Either you're going to be loyal to the company

23 and conduct a good investigation or you're not.

24 THE COURT:  It seemed to me like both
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 1 in London and Sutherland the concern was the

 2 omissions, in fact, undercut credibility on those

 3 other issues.

 4 Here, they have been pretty outfront

 5 as to what they did and didn't do.  And you had the

 6 one SLC guy saying in his deposition, "We didn't

 7 really look at this thing very much."  Why, when they

 8 had been so upfront about the degree to which they

 9 investigated Brophy, should I have any concern about

10 it undercutting the parts of the investigation where I

11 got 300 pages --

12 MR. NOTIS:  You can't have it both

13 ways.  You can't say on the one point we have to say

14 that the claim was obvious because our view is that

15 the statute was going to begin running there.  So the

16 SLC says, "We investigated it thoroughly and here's

17 what we found."

18 Then, on the other hand, someone like

19 Mr. Ciporin saying, "It wasn't part of our mandate.

20 We didn't really investigate that.  And who cares.  It

21 was all barred by the statute of limitations."  Either

22 they go in and investigate it and act as a good-faith

23 fiduciary or they're not.  They could have stayed

24 neutral on that claim.  They could have done a lot of
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 1 things, other than come before the Court now and ask

 2 for that claim -- viable claims, in our view -- to be

 3 dismissed based on an investigation that clearly fell

 4 short in terms of asking the right questions to these

 5 witnesses, particularly, if you look at it this way.

 6 When the tough questions had to be asked of these

 7 guys, they weren't.  And we're not asking -- we're

 8 suggesting that an SLC has got to go in and badger a

 9 witness.  When a witness says just, I don't recall, or

10 a witness like Mr. Golkin says we got advice, not to

11 confront them with a document, and not to show them a

12 document that says well, do you remember seeing this

13 document?  Do you remember seeing when Mr. Bae played

14 out this information?  Is an inexcusable shortcoming.

15 I think you can argue it affects the entire SLC

16 process.  Certainly it affects the SLC's ability to

17 draw reasonable and supportable conclusions based on

18 the claims that we've identified -- the insider

19 trading claim and so forth.

20 THE COURT:  If you assume -- purely

21 assume for purposes of my question -- that, you know,

22 I am -- that I share this SLC, or believe it was

23 reasonable for them to be skeptical of the corporate

24 opportunity claims such that this really is only a
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 1 6 million-dollar-ish, maybe 10 million-dollar-ish

 2 case, is it cost effective for the company to press

 3 this?

 4 MR. NOTIS:  Well, a few points.  One

 5 is that -- Vice Chancellor Lamb mentioned this on the

 6 motion to dismiss -- you shouldn't let a disloyal

 7 fiduciary profit from disloyal acts to the company.

 8 That KKR clearly traded on inside information here and

 9 clearly made a profit, and this notion that some

10 victimless crime to the company is contrary to, you

11 know, remedies that a court of equity can grant.

12 THE COURT:  I wouldn't say it's

13 victimless.  I would say the victim may end up

14 spending more to pursue than it could essentially get

15 back.  That's how -- I wouldn't say it's victimless.

16 I'd say the company's injured.  But to actually get

17 the recovery for the injury, you're going to be

18 potentially injured more.

19 MR. NOTIS:  Well, I don't think it

20 would cost -- it's not going to cost $150 million.

21 It's a 150 million-dollar claim to pursue it against

22 KKR.

23 THE COURT:  If it's a 150

24 million-dollar claim, it's pretty obvious.
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 1 MR. NOTIS:  If it's something smaller,

 2 it may still be worthwhile to pursue it.  And there's

 3 a benefit to pursuing -- again, to not letting a

 4 controlling shareholder get away with profiting from a

 5 disloyal act.  And that's really something the Court's

 6 recognized.  Even if you can't point to a demonstrable

 7 or identifiable harm to the company, it was they made

 8 $150 million on this thing trading on inside

 9 information.  It's clear.  And the notion that, well,

10 because there was this written consent, there's some

11 safe harbor, or because the company didn't have the

12 ability to buy the shares, it would have been likely

13 that the company -- had KKR -- had KKR not bought the

14 shares, the company would have been buying them from

15 K Capital or other willing sellers back in November

16 and could have saved themselves what amounted to the

17 $150 million.

18 But it's a viable claim.  I think it

19 can be pursued in a cost-effective manner.

20 I hope I've answered that question.

21 THE COURT:  Thank you.

22 MR. NOTIS:  Unless Your Honor has

23 anything further --

24 THE COURT:  I don't.  Thank you.
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 1 Mr. Joseph.

 2 MR. JOSEPH:  Your Honor, I'll be

 3 brief.  One thing I do want to be clear on.  I take

 4 great umbrage at the suggestion that we were not

 5 trying to find a claim against KKR.  That's all my

 6 firm does is deal with financial institutions and sue

 7 them.  We were looking for -- we asked them for

 8 theories, claims and assistance.  That's why this is

 9 Kaplan against Wyatt.  If you look at London versus

10 Tyrell, what does the Chancellor say.  "To conduct a

11 good-faith investigation, a reasonable scope, the SLC

12 must investigate all theories of recovery asserted in

13 the plaintiffs' complaint."  There's not even a

14 question we did that.  He doesn't even address any of

15 those.

16 The technique we used -- it's true,

17 when we saw Miss Chell was wrong, we didn't confront

18 her.  I put in the report she was wrong.  In fact, she

19 did follow it.  You know, we don't need advice from

20 Mr. Notis as to how to conduct an investigation.

21 There was -- I'm not going to get into

22 all the public information out there and not repeat

23 what I said before.  Every interview was accompanied

24 by a big binder of documents that were gone through.

CHANCERY COURT REPORTERS



    63

 1 And we tried to put down the salient points that came

 2 out of these interviews.  There was never an attempt

 3 to just ignore documents and accept what somebody was

 4 saying.  What counsel does say, it is objectively

 5 demonstratively incorrect and I'm sure innocently.

 6 When we talk about what the common stock reaction was,

 7 we ought to be very clear about what it was.  He said

 8 the common stock price went up on July 31 by

 9 30 percent.  It's true that it went up from $1.06 to

10 $1.30 on that day.  So it went up $.24.  Within four

11 days it was $1.05.  And then for seven more days that

12 month it was trading under a dollar.

13 Again, the preferred and the common

14 don't stand in the same posture.  The common may think

15 they have some equity value in this company.  The

16 preferred are wondering whether they're going to get

17 anything behind 1.9 million in debt.  It's not correct

18 to say there was in fact an impact on the stock

19 price -- the preferred stock price -- from the

20 October 31 announcement.  That was where the preferred

21 stock, which we do have values on, actually decreased

22 in value from October to November.  I don't know why

23 counsel says some series where there were no prices

24 for -- on Exhibit B-24, we have prices for Series D, F
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 1 and H throughout the period.

 2 THE COURT:  I thought Jarrell

 3 reconstructed some of this.  Didn't he have trading

 4 prices for a couple that had an implied trading price?

 5 MR. JOSEPH:  Exactly right.  B-24

 6 shows actual ones we have hired data for.  In these we

 7 actually know these trades because these actually took

 8 place, because they're either by Primedia or KKR.  So

 9 we could actually deal with hard numbers as to whether

10 KKR's prices went up or down.

11 It's also incorrect -- I want to take

12 a quick look at B 24.  Okay.

13 It is incorrect to suggest the company

14 could be buying shares in November.  The company

15 didn't get authorization to buy shares until

16 September.  The price is up at 69 percent.  The trade

17 we have, which is at 69 percent for 12/31, we don't

18 know exactly when it was.  We know it was prior to

19 12/31.  It was in the 10 Q.  But we know that the last

20 KKR purchase on November 5 is at 34.7 percent, which

21 was less than its October purchases.

22 So there are serious damages

23 questions.  If one were to say we're going to look at

24 this $1.5 million trade to determine when the company
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 1 could have acquired the shares and what the actual

 2 damages are because, if they're at 69 percent by the

 3 time we're able to purchase, then instead of

 4 2.9 million, you're at 1.4 million.

 5 I want to commend all the other

 6 colleagues that have worked on this matter that

 7 managed to charge more than twice we have.  I do

 8 commend them for that.  That exactly exacerbates the

 9 problem.  What are the damages that are going to be

10 indemnified for on a going-forward basis?

11 THE COURT:  Let me ask you two things.

12 The first is, Pfeiffer was me talking.  The Supreme

13 Court may completely disagree with me that

14 disgorgement is not available, absent some ability to

15 show that the company was able to essentially compete

16 on a corporate opportunity type basis.  Do you have

17 any thoughts on whether that impacts, you know, the

18 second step of Zapata?

19 MR. JOSEPH:  Obviously, if we're going

20 to say the potential damages are 150 million instead

21 of 1.5 million, it has an impact.  That means that the

22 company's in for the long haul of going up to the

23 Supreme Court on potentially a $1-1/2 million case on

24 the prospect of maybe there's something there.
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 1 I would say, on a business judgment

 2 basis, that's a very thin reed to be spending a lot of

 3 money on, especially for a company that's not the

 4 largest company in the NYSE.

 5 THE COURT:  Talk to me about, they

 6 could have said no, or could have conditioned the

 7 purchase argument that Mr. Notis articulated and, in

 8 particular, with Golkin comments on page -- the bottom

 9 of page eight, "If the company said don't do it, KKR

10 would not have purchased the preferred share."

11 MR. JOSEPH:  I focus again on

12 Matt Flynn because he's completely disinterested.  CFO

13 at the time.  He thought this was in the company's

14 interest to have, at a time when the company is

15 seemingly tanking, having their dominant shareholder

16 investing more money in the company -- that that was a

17 sign of strength.  The company had all sorts of

18 reasons to want them to go forward, rather than on the

19 prospect of unquantifiable acquisitions or sales.

20 They have been trying to do sales since 2001.  And

21 they have done some.  They have gotten some things

22 sold.  But they're going to then have nothing hang

23 over the summer when their stock price is trading

24 under a dollar.  That's a legitimate business judgment
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 1 for the company to be making, as well, that they

 2 actually affirmatively wanted it.

 3 We asked some people.  We didn't get

 4 any meaningful answer as to whether or not they

 5 thought about trying to condition the purchases.  They

 6 thought they had no leverage.  The trouble is, it's

 7 now been two and a half years.  I don't see that in

 8 the notes.  It's very difficult for me to reconstruct.

 9 And I don't want to misrepresent anything to the

10 Court.  I do know the company thought it was a

11 positive for them to show confidence in this company

12 in a time of distress.

13 THE COURT:  All right.  Thank you.

14 Does anyone else have any final

15 comments they'd like to make or last words?  I don't

16 want to cut anybody off.

17 MR. NOTIS:  Not the plaintiffs, Your

18 Honor.

19 THE COURT:  Thank you.  Then here's

20 what I would like to do.  I know it's going to impose

21 on people.  I want to go back and think about this for

22 about a half an hour.  I had some views on this coming

23 in.  You all have made some good points to me today.

24 I'd like to decide whether it's something that I can
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 1 give you a response on today, or whether it's

 2 something that I want to reserve and write on.  And so

 3 I want to take until about quarter of four to try to

 4 make that decision, and then we'll either reconvene

 5 and I'll be able to give you what I'm thinking, or

 6 I'll let you know that I won't be able to give you an

 7 answer today and you'll have to hear from me in due

 8 course.

 9 We'll stand in recess until a quarter

10 of and I'll see you all back then.

11 (Recess taken.)

12 (Reconvened.)

13 THE COURT:  All right.  Welcome back,

14 everyone.

15 I feel I can go ahead and give you my

16 decision today because this case really doesn't

17 involve, in my view, any significant new application

18 of law.  It's an application of settled standards to

19 the facts, and that's something that I think in

20 preparing for today I got a good handle on, and in

21 hearing the helpful presentations from counsel I got

22 some more information on.  So I think I'm prepared to

23 give you an answer.

24 I'll go ahead and give you the bottom
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 1 line now.  I am going to grant the motion to dismiss.

 2 So the defense side of the room can relax, and the

 3 plaintiffs can start thinking about what I'm saying

 4 that's wrong so they can decide whatever they want to

 5 do next.

 6 This is a special litigation committee

 7 case under Zapata.  The key first step, in my view,

 8 for any Zapata analysis, is whether the special

 9 litigation committee was given full control over the

10 claims.  And that's not just the right to evaluate

11 whether or not to dismiss the claims.  In my view, the

12 special litigation committee -- and I think this is

13 settled Delaware law -- has to have the ability to do

14 whatever the corporation could do with the claims.  In

15 other words, assert the claims in all or in part,

16 allow plaintiffs' counsel to proceed in whole or in

17 part, settle the claims in whole or in part, or

18 dismiss the claims in whole or in part.  This

19 committee had that type of authority.  And so, with

20 that statutory -- in my view, essentially statutory

21 requirement, a constitutional requirement satisfied, I

22 move on to the familiar standards under Zapata and the

23 two-step analysis.

24 The first step analysis under Zapata
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 1 is whether the special litigation committee members

 2 were independent, whether they conducted a good-faith

 3 investigation.  And this is judged under effectively a

 4 summary judgment standard.  There's no question about

 5 the independence of the two special litigation

 6 committee members.  The plaintiffs really haven't

 7 mounted anything.  I had some question when I heard

 8 that the two fellows investigating KKR, the uber

 9 private equity fund were a fund consultant and a fund

10 guy.  But because of that I look very carefully into

11 what they had done, and I do believe the plaintiffs

12 were correct in not meaningfully challenging their

13 independence.  They appear to have been independent,

14 not only facially but also in what they did.

15 I also think that this was a case in

16 which the special litigation committee did act quite

17 thoroughly.  It was assisted by expert counsel, and

18 I'd also note cost-effective counsel.  And I also

19 thought that, in particular, the committee made very

20 good use of its experts.  I found both of the expert

21 reports to be very helpful.  In fact, so thorough was

22 the committee's efforts that really the claims that

23 originally brought the plaintiffs to court were not

24 ultimately pressed by the plaintiffs.  The claims that
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 1 originally brought the plaintiffs to court focused on

 2 the redemption of the preferred stocks that were at

 3 issue in this case.  But by the time of the challenge

 4 of the SLC's investigation, the plaintiffs had really

 5 focused on other issues; namely, two Brophy claims.

 6 One based on a May 21 insider -- what they call the

 7 insider information memo that preceded KKR's various

 8 preferred stock purchases -- a second Brophy claim

 9 based on an agreement to sell the American Baby media

10 property, which preceded additional KKR purchases, and

11 finally an argument based on a 50 million-dollar

12 figure in a board consent, and whether that was

13 essentially a cap on the amount of preferred stock

14 that KKR could purchase.

15 All right.  So were those claims

16 appropriately investigated under the first step of

17 Zapata.  Starting with the Brophy claim, based on the

18 memo, one of the special litigation committee members,

19 Mr. Ciporin, gave some testimony here that's helpful

20 to the plaintiffs.  He basically said, "Look, we

21 really didn't look that deeply into this claim."  And

22 I thought hard about that, because that's obviously

23 something that you don't usually see an SLC member

24 actually say.  But what I think, having reviewed the
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 1 record, happened is -- what the special litigation

 2 committee did is they did a lot of delving into the

 3 corporate opportunity issues as to whether Primedia

 4 had the ability to go into the market under various

 5 scenarios to acquire these preferred, either for

 6 shares or for cash, and that was something that the

 7 committee looked at extensively.  And that extensive

 8 background informed the committee when they turned to

 9 the Brophy issues.

10 A second key factor in my mind is

11 effectively what the committee assumed, for purposes

12 of its Brophy analysis, was that KKR had inside

13 information.  And so normally in a Brophy claim, one

14 of the key questions is going to be whether the

15 fiduciary had inside information and traded on it.

16 That would be something that you would expect people

17 to be confronted about.  Did you know this?

18 Here, the main memo, to my mind -- and

19 I know there's been some argument disputing this this

20 morning from counsel -- to my mind, the main memo is

21 quite clear: that KKR had the inside information and

22 planned to trade on the basis of that inside

23 information.  They thought it was a great thing that

24 they knew this stuff that wasn't yet out in the
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 1 street.  And in fact, they wanted to get their

 2 opportunity in before the street really perceived that

 3 Primedia was strengthening.

 4 And I think though at bottom the

 5 committee really assumed that KKR, in fact, had that

 6 information.  As a result, the committee didn't have

 7 to conduct as much factual investigation into the May

 8 Brophy claim.

 9 Likewise, as to the American Baby

10 claim, there again, the facts were pretty clear.  The

11 guys who approved the idea that the American Baby

12 property was going to be sold included KKR people.  So

13 there wasn't a need to really do a lot of deep

14 thinking and investigation and searching into whether

15 there was inside information that might be traded on

16 because it was right there in front of everybody.  So

17 it's not surprising to me that the committee didn't

18 delve in great detail into those two issues.  And I

19 don't find Mr. Ciporin's testimony problematic in

20 either regard.  I think the committee, in fact, was

21 thorough and, because of the way it proceeded, didn't

22 need to do much more kicking of the tires than it did.

23 By contrast, I think the committee

24 really did thoroughly investigate -- without making
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 1 any assumption -- did really thoroughly investigate

 2 this 50 million number in the consent.  They talked to

 3 everybody about it that made any sense to talk to

 4 about it, and I think developed a very good record as

 5 to how that came about.  And, in fact, what was really

 6 a dishearteningly poor corporate process, in terms of

 7 how that came about with that essentially just

 8 circulated with no discussion over a weekend, not

 9 clear when signatures came in, it was one of those

10 things where you have to ask ultimately what happens

11 here in terms of a claim, because ultimately the claim

12 is based on charges against independent directors who

13 approved this.  And ultimately from a corporate

14 opportunity standpoint the permission to go forward

15 wasn't required.  So this was -- the consent was

16 something that was unnecessary in the first place.

17 But certainly the consent procedures weren't going to

18 win any corporate governance awards for how it

19 proceeded.

20 Nevertheless, I think, despite those

21 warts on the factual situation presented by the

22 claims, the committee took all these things into

23 account.  It thought about what would be the cost of

24 pursuing these, it thought about the strengths and
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 1 weaknesses of the claims, and it reached a decision it

 2 was appropriate to dismiss.  So that's the first step

 3 of Zapata.

 4 I'm going to go ahead and reach the

 5 second step of Zapata because it's something that I

 6 think is important, particularly when you have in the

 7 May memo something that is, to my mind, fairly

 8 dramatic in terms of the use of, or potential use of

 9 nonpublic information.  And so when I approach a

10 second step of Zapata analysis, as I suggested during

11 one of my questions, what I think I'm really doing as

12 a court -- you know, it's fun to say, "Oh, judicial

13 business judgment or an oxymoron.  I really think the

14 judge is looking at whether this is a settlement

15 effectively.  That thinking for the corporation he or

16 she would really be in a position to recommend.  Or is

17 this something that is outside of that, and hence, if

18 you want to say in terms of smell test or whatever,

19 just doesn't work.  You'd have to say to your client,

20 really, you just can't do this.  That's something that

21 lawyers do all the time.  And it's not surprising that

22 Zapata would build this in as a second-step protection

23 against processes that met all the facial requirements

24 of the first step, but yet there was still something
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 1 there.

 2 I'll have to admit that, when I read

 3 this report and looked at it and went through the

 4 documents, I knew that I was going to have to reach

 5 the second step of Zapata in this, because there is

 6 the patina here of something else there, particularly

 7 with respect, as I say, to the main memo.

 8 I start from the proposition that

 9 there is a Brophy claim here that would blow by a

10 motion to dismiss on failure to state a claim.  So I

11 view that as a viable claim.

12 Now, what I think is quite litigable,

13 though, is the statute of limitations issue.  I don't

14 know how that comes out.  Certainly the Form 4s are

15 public domain.  Certainly there's a lot of

16 information.  Public domain.  The degree to which

17 KKR's traders know about this type of information?

18 Not clear how much of that is in the public domain.

19 So I could see litigable arguments

20 going both ways on the statute of limitations motion

21 to dismiss.  There's certainly a very real possibility

22 that any claim gets stopped right at the outset

23 because of a statute of limitations defense.  And so I

24 think the committee properly took that into account
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 1 and, under the second step of Zapata, I take that into

 2 account.

 3 The second thing is, from the

 4 company's standpoint, realistic upside.  I think this

 5 is a difficult damages case.  And I do think that,

 6 because of the very thorough corporate opportunity

 7 analysis that was done, as I understand the law and as

 8 I tried to explain in Pfeiffer versus Toll, I don't

 9 think there's a disgorgement claim here.  The only

10 place where I think there's potentially a disgorgement

11 claim is the November 5th purchase by KKR, and that

12 would be on a theory that KKR blocked Primedia from

13 going into the market; otherwise I think the very

14 thorough analysis that the SLC did, including the cash

15 availability and the covenants, et cetera, eliminates

16 any possibility that KKR, in fact, was competing with

17 Primedia for this opportunity.

18 So, to my mind, what that means in

19 terms of a damages case here is, you look to the harm

20 to the corporation.  And I think the harm to the

21 corporation is of two types.  First, I'll call it

22 inside trading, just because it's a shorthand.  But

23 the inside trading effectively caused them to deal

24 with this lawsuit and pay a lot of fees, and also
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 1 caused the company to incur the cost of a special

 2 litigation committee investigation.  And I will

 3 assume, for purposes of discussion, that if I throw

 4 into the mix the November purchase, that you're

 5 looking at 3 million, 2.9 million, and I'll round out

 6 to 3 million, in terms of damages from that purchase.

 7 If I rule that out altogether, you're

 8 looking at still at best case a mid seven figures

 9 damages recovery.  And what you're talking to get

10 there -- again, you may lose at the gate on a statute

11 of limitations defense.  You have proof problems.

12 Memories have faded.

13 You, as Mr. Joseph correctly points

14 out, bear the freight of all the individual people who

15 would have to testify at deposition, even if the

16 claim's only asserted against KKR.  All of this is to

17 say -- oh, and not to mention the fact that, if the

18 plaintiffs ultimately prevailed, they would

19 understandably want to be compensated for their work

20 on a percentage of benefits concept.  So whatever the

21 ultimate damages upside is, if you assume they take it

22 to trial and actually get it, you have to discount

23 that by a third.

24 So all of this, to my mind, means that
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 1 the ultimate opportunity here for the company, in

 2 terms of trying to pursue the claims or present a

 3 credible threat that would leverage settlement value

 4 out of those claims is in the vicinity of low -- the

 5 vicinity of low discounted too low.  Is it there?

 6 Yes, it's there.

 7 Now, against that you have to think

 8 about the upside.  But nothing here is so out of line

 9 that, under the second step of Zapata, it would cause

10 me to second guess the special litigation committee's

11 judgment.  In other words, checking this against my

12 own independent view of what one might reasonably do

13 with this type of claim, it is logical to me that the

14 special litigation committee could conclude that it

15 was not something that was in the company's best

16 interest to pursue.  That is, I think, ultimately what

17 the check in the second step of Zapata requires.

18 So because of those issues and because

19 of that analysis, I am going to grant the motion to

20 dismiss.

21 Now, you will have to forgive me,

22 Mr. Joseph.  I do not recall whether you submitted a

23 proposed form of order.

24 MR. JOSEPH:  We think we did not.
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 1 THE COURT:  Then here's what I would

 2 like you to do.  I would like you, please, to prepare

 3 a form of order, provide it to the plaintiffs on

 4 notice, and then get it to me within no more than a

 5 couple days -- maybe five days.  I just don't want

 6 this to lag.  Just get it done, and then we can go

 7 from there.

 8 Any questions from anyone?  All right.

 9 Thank you, everyone, for your time.  I

10 appreciate your presentations today.  I appreciate the

11 briefing.  It was all very helpful.  It's a very

12 interesting case.  But I hope everyone, if I don't see

13 you, has a good rest of the week and a good weekend.

14 Stand in recess.

15 (Court adjourned at 4:00 o'clock p.m.)
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